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I.
INTRODUCTION
On January 13, 1987, this case was argued before this Court.
The Appellants urge this court to adopt the majority view in the
United States that Interspousal Immunity and/or Family Exclusion
clauses contained in insurance contracts are unenforceable and
violate public policy.

During argument, Counsel for Appellants

cited numerous cases that have been decided since the briefs were
filed approximately two and a half years ago. At the suggestion

of Justice Stewartf the Appellants file this Supplemental Brief
to cite the following foreign cases that have been decided since
the original briefs were filed which support Appellants1 claims
before this Court,
II.
SUMMARY OF CASES SUPPLEMENTING APPELLANTS' BRIEF
1.

Meyer v. State Farm Mutual Automobile Insurance Company

and Farmers Insurance Exchange v. Clara Aguirre et al and Adcock
v. State Farm Mutual Automobile Insurance Company, 689 P.2d 585
(Colorado, 1984) were consolidated cases decided by the Colorado
Supreme Court.

The Colorado Court makes a lengthly analysis of

the law relating to Household Exclusion provisions in automobile
insurance contracts and on page 592 states:
The exclusion is neither authorized by statute
nor in harmony with the legislative purpose mandating liability insurance to provide coverage
for bodily injury and property damages to avoid
inadequate compensation to victims of automobile
accidents.
Another issue decided by the Colorado Court was its holding
that the limits of the insured's liability in each case were the
amounts specified in the insurance policy and not the lesser
limits required by statutory standards. Meyer v. State Farm, 689
P.2d at 592 and cases cited by the Court from other jurisdictions.
On page 593, the Colorado Court then states:
Moreover, our choice of rules is supported by the
well-established principle of contract law where
a provision in a contract is void because it is
contrary to public policy, the remaining portions
of the agreement are enforceable to the extent
the illegal provision can be separated from the
valid promises. Citing cases and also citing
Restatement (Second) of Contracts §§178, 184
(1979).
-2-

2.
in 1985.

The next state to address these issues was New Mexico
See Estep v. State Farm Mutual Automobile Insurance

Company, 703 P.2d 882 (1985).

The court states on page 885 as

follows:
We have held that when an insurance provision
conflicts with the public policy expressed in
a statutef it is void. . . . Citing cases. . .
New Mexico has established that interspousal
immunity is an "archaic precept" out of tune
with and contrary to public policy. . . .
Citing cases. . . Since a wife in this jurisdiction has a cause of action for injuries
suffered because of her husband's negligence,
it is difficult to discern how a fundamental
public policy purpose of the Financial
Responsibility Act, i.e., to provide financial
protection to those who sustain injury through
the negligence of motor vehicle owners or
operators—is served, or how the requirement
of the Act, i.e., to provide proof of financial
responsibility for losses from liability
imposed by law which arise from the use of an
insured motor vehicle—is observed, when the
family exclusion clause in the policy specifically carves out from coverage a considerable
segment of the "other" persons described in
Section 66-5-230(B)(2) who are entitled by law
to recover for the owner's or driver's negligence.
The Court also states at page 886 the following:
Under materially and substantially identical
Financial Responsiblity Acts, other jurisdictions have reached the result we adopt today.
For extremely thoughful and exhaustively
researched opinions on the question of insurance
exclusions and public policy as related to the
provisions of acts requiring proof of financial
responsiblity, we are impressed with the expositions of Justice Williams in Mutual of Enumclaw
Ins. Co. v. Wiscomb, 95 Wash.2d 373, 622 P.2d
1234 (1980), and Paulson, J., in Hughes v. State
Farm Mutual Insurance Co., supra. See also
Transamerica Ins. Co. v. Royle, 656 P.2d 820
(Mont. 1983), for a reasoned discussion of the
interaction between statutory financial responsibility requirements and legal liability upon
exclusionary insurance clauses.
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The Court then states:
• . • that to say there is freedom of contract
regarding inclusion or exclusion of coverage for
family members in these cases "is to ignore
reality." The discussion in Wiscomb of the
"take-it-or-leave-it" nature of obtaining automobile liability coverage, and the effect of the
policy's exclusion on third parties who are or
may be ignorant of the insurance arrangements
and unable or incompetent to contract for
coverage for themselves, illustrates the fragility of any assertion that the terms of this or
similar insurance policies truly are the product
of conscious bargaining between the parties.
The argument might be more credibly made were
there evidence that insureds had been, or traditionally are, offered the choice of including or
excluding coverage for family members. There is
no such evidence in this record. (Estep v. State
Farm, 703 P.2d at Page 886.)
3.

S.A.V. v. K.G.V., 708 S.W.2d 651 (1986) decided a case

involving a wife's action against her husband alleging that during
marriage, the husband contracted herpes praeputialis and willfully, recklessly, and negligently transmitted the disease to
the wife without informing her of his infection.

The lower court

in Missouri held that the action was barred by the Doctrine of
Interspousal Immunity and dismissed the petition.

The Supreme

Court of Missouri held that spousal immunity was not a bar to
negligence action.

The facts in the S.A.V. v. K.G.V. case are

different since they do not involve automobile insurance.
the legal principles are the same.

However

The Missouri Court in this

case analyzed and rejected the arguments made for maintaining
interspousal immunity.

The court on page 653 states, "In conclu-

sion, we join the majority of our sister states who have taken
this step before us."

(Citing cases.)
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4.

The Utah Supreme Court addressed the issue of Household

Exclusion in Farmers Ins. v, Call, 712 P.2d 231 (1985).

This

court held that the household and family exclusion provision
of the insurance policy was contrary to public policy.

This case

left unanswered the question of whether the insurance company is
liable for the financial responsibility minimum amounts only or
the policy limits as set forth in the insurance policy.
The undersigned respectfully urges the Court at this time
to address the issue of whether the insurance company is liable
to an injured spouse of a family member for the amount of the
insurance policy limits or the lesser amounts as required by
statute.

Appellants respectfully urge this court to establish

the holding for the state of Utah that the insurance companies
are liable up to the amount of the policy limits of the insurance
contract and not the minimum statutory requirements which was not
addressed in the Call decision.
CONCLUSION
In conclusion, the Appellants respectfully request this Court
to reverse the Trial Court and hold that interspousal tort immunity is abrogated in Utah, that the family exclusion provision
of insurance contracts is void and unenforceable because it is
violative of public policy, and that the policy limits of the
respective insurance policies in force at the time of the accident
be determined to be the amount of coverage that is available to
an injured claimant in Utah, be it spouse or family member or
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otherwise, who may suffer injuries as a result of the negligent
operation of a vehicle by a spouse or a member of the household
in Utah,
Respectfully submitted this 21st day of January, 1987.
HARRIS, PRESTON, CHAMBERS & WILLMORE

B. H. Harris
Attorney for Defendant/Appellant
Kathleen Marie Mastbaum
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